
Familylaw: C@ Judicial Discretion

Family law practitioners accus-
tomed to the morass of.ludicial discre-
tion governing maintenance and prop-_

erty division have been given a ray of
hope by Mr. Justice Dooley tn Klei'n I
-(Klein u. Klein,150 Vr 466 (1988).
(Lawyer earning S80,000 must as a
matter of law, pay maintenance to
unemployed wife of 18 years). His
bold statement reversing the trial
court for abuse of discretion in not
arvarding maintenance should be
heeded by the bar:

"While we have recognized the
trial court has discretion in this
area, we mustbe ever mindful of
the obsen'ation of Justice
Frankfurter that'[d] iscretion
without a criterion for its exer-
cise is authorization of arbitrar-
iness.' Brown u. Allen,344 U.S.
4€, 496 (1953). Further, we
expect that different iudges
deoling with the same cose
should reach essentiallA the
same result The purpose of dls-
cretion is not to foster inconsis-
€nc1'." (Emphasis added)l

This statement is a welcome relief
from the usual response by the Court
to divorce issues:

'The trial courthas wide discre-
tion in distributing properqv
(arvarding .maintenance) uPon
divorce . . . Its award will not be
disturbed on appeal unless the
Court s discretion was abused,
withheld, orexercised on unten-
able grounds or to a clearly un-
reasonable extenL" Ellis u. Ellis,
150 Vr 650 ( 1988).

For too long, the Ellis approach has
allowed judges to hide behind pious
intonations of justice and equity
rvhile escaping hard intellectual a-
nalysis <;f the vaiues structuring an
outconle.

I regard Klein I as the family law
analogue to Strte u. Jewett,148 Vt.
3e5 (1988) in which the Court
invited bench and bar to define the
meaning of the Vermont Constitu-
tion's Bill of Rights in criminal cases.
The Court is plainly inviting the Bar
to brief and argue reasons for deci-
sions, and demanding that in FamilY
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Larv cases, judges articulate "what
was decided and why."

If the decision in Klein 1 does not
make this clear, the Court reversal of
other divorce decisions does. See

Nauman u. Krug, VL 

-
87-169,August 1989) (drug depend-
entwife enUtled to maint€nance) and
Downs u. Downs, Vt 

-
#88-883 (April 6, 1990) (medical
degree justilies fu hrre maint€nance
award). In both cases, the Court estab-
lished guidelines for awarding main-
t€nance and reversed the trial court
with directions to justi{v its result

For too long, the Ellis
o.pprooch hos allowed judges

to hi"de behind pi.ous tntona'

tions of justice ond equitA . . .

Horvever, the most interesting re-
versal occurred in Klein II. Klein a.

Klein, 'v1. 

- 

#89-131
(Februa4'2, 1990). Klein I demand-
ed a well reasoned, carefully crafted
prope4y and maintenance a'n'ard. But
that's not what was served uP to the
Court for inspection on the nelvl]' nar-
rov'ed {ield ofiudicial discretion. In
the remand proceedings, the trial
court, without hearing new evidence,
withoutproviding any rationale for its
resuit and using the ftnancial data
obtained in K|ein.[. awarded mainte-
nance of$250 perrveek, until dea*r of
either pa4y or until June 1, 2000,
whether or not the wife rema:ried'

At oral argument, on Klein II able
counsel argued both sides ofsuch dif-
ficult queitions as why 8250 s'as
reasonable or unreasonable; when the
wife should go back to rvork, whf it
made sense (or didn't) to t€flninate
on June 1, 3000, and why remarriage
should or shouldn't be a bar. Funher'
at oral argument, it appeared each of
the justiCes had a diferent vierv of
what maintenance amounts should
be set and horv long it should be paid.
One justice hinted atthe vie'*- thatlife
time maintenance was appropriate.
Others appeared to take an interme-
diate position. The Court clearll' ex-
pressed differing rien's on the appro-
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priate outcome. The litigants awaited
a decision ansrvering tiese perplex-
ing questions.

But che Supreme Court refused to
give its version of what a just result
rvould be, and reversed again stating
emphatically it rvould approve no
award witlout trial court {indings to
show "what was decided and why or
*re method employed and weight ac-
corded various factors".

So rvhere do we look for guidance?
Vermont's statutory laundr.v li st of fac-
tors, without any weighting, doesn't
help. 15 V.S.A. 5751, and 758. No
overa-ll goal is specified, and no theo-
retical basis for reaching that goal is
enacted.

Justice Dooleyin Klein andJustice
Peck in liaufnan recognized this.
Each suggested curing this omission
by looking to Professor Joan Kraus-
kopfs writings to lill the statutory
void.3 The Counborrorved a nonstat-
utory goal for maintenance from her,
writing in Klein 1 and reiterating in
Xauman *rat. the purPose of mainte-
nance is ( 1) to reduce the {inancia-l
impact of divorce and (2) to recom-
pense the homemaker for contribu-
tions to famil1's rvell being rvith refer-
ence to the standand ofliving achieved
during the marriage. These purposes
are, perhaps, only a slight rearranging
of the r-agueness of the statutory fac-
tors. But the uniqueness ofKlein / is
its aftempt to look for a PurPose or
goal m be achieved, providing a method
of anal5'sis and requiring the trial
court to clearl-v articulate its decision-
al basis.

Krauskopf herseli in my opinion,
has later stited a better purpose than
referenced in /{lein 1. Writing after
that decision in Thertri.es of Propertg
D ia isio n / S po usal S upport: Searc hing
li>r Solutions b the )Iystery,33 Fam-
i1;* Larv Quarterll' 253 (1989), she
n'rites:



'The purpose of economic set-
tlement is to assure that, at the
conclusion of the marriage, clne
partv does not suffer unduly
while the other gains because of
the marriage experience. In order
to encourage marriage as t}te
normative mode for loving per-
soneil relationships and for nur-
turing children, social policy
seeks to assure a fair allocation
of the gains and losses when the
marriage relationship ends."

The article details a comprehensive
rvav of doing so in dollars. The con-
cept of allocating gains and losses
appeals to me not only because it is
the essence ofthe divorce process,but
also because it provides both an eco-
nomic and a personal-emotional con-
text for analysis.

Forexample. itprovides some fiame-
rvork for at least considering the
fathers (*pically) loss of dail.v con-
tact wi*r his children in the (6pical)
equation of financial support for the
rvifei]: and it is possible to consider
personal harm done by one spouse to
another (apart from the end of the
marriage itself rvhich, in this theory,
is not a compensable loss to ei*rer
Par.r''/).

Other lvriters use the "gains and
Iosses" approach to repudiate the
sometimes used. but inapposite ana-
h'tic tools that marriage is a "contract"
or a "partnership." The legal remedies
in those {ields has not}ring to do with
marital dissolution. Using the terms
onll' befuddles thinlqing about n'hat
re*ilf is going on. See-for example,
Ellman. The Theory of Alimong, TT
Calfornia Lan'Review 1-82 (1989),
an excellent anicle.

Ellman approaches the problem of
quandq' and duration of maintenance
in rigid economic terms. He has a
decidedl-"- business school flavor.
)Iarriage, for a woman. he argues is
giving up all her capital earlf in the
relationship: her child-bearing abili[',
her opportunit_v to learn a compensa-
ble sliill, her marriageabilitl'. The
husband, on the other hand, gives up
ven' little. He has a home and pursues
a career. His real contribution. Ellman
argucs. is ar the end of the reiation-
ship. Hc rvrites:

"Thc rraditional marriage thus
invoh'es considerable upfront
investment b1' the wife rvhich,
like thc idiosr.ncratic improve-
ments in thc building orthe pur-
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chase of equipment needed for
the production of a unique parl
has little genenJ market value
even though it has value to the
one person for whom it was
made. Like the owner or parl
supplier, she risks great loss if
her husband stops buying."

I quote this here onlyto give allavor
of Ellman's analytical approach rather
than argue for its adoption.

Ellman's article concludes with a
rather precise set of rules for quantifi-
cation of economic settlements. They
may or may not be workable. Kraus-
kopf suggests others. Clearly, Justice
Dooley called for somehard thinklng
on these problems. Bench and bar
alike will be required to review the
legal literature to come up with better
theoretical and practical solutions to
these issues. -

. . . tt proDides some

frameuork for ot least

considering the father's
(rypicolly) loss of doily

contact with his chi.ldren"

In my rierv, Klein obligates us to
look beyond the statutory factors of 1 5
'v'.S1. S751. and to develop ne\y ones
rrithin their elastic borders. Practi-
lioners should submit to judges re-
quests for fi ndings offact, articulating
a purpose to be achieved in a decision
rvhere it rvill be possible to tell
rvhether similaril' situated people are
treated similarly.s Trial ;udges would
then have the background to make
decisions articulating the "what and
rvhv," and to compare the results to
other decided cases.

I predict after a few years in the post
K/ein rvodd when bench and bar have
tried to expose the rationale for out-
com€s, it rvili be apparent a studl'
commission rvill be necessary to
recommend legislative change. Sim-
ilariv situated people rvill demand to
be treated similarly, and I submitwill
not tolerate a s'ide. unarticulated dis-
parit-v of outcomes. Appeals will test
dre legitimacy of trialiudges' idiosgr-
cracies. \\:hether a formulaic approach
to prop€rq' settlement and mainte-
nance such as has developed in child
support is either possible or desirable.
is the next frsntier in famih'ldrr.6 The

llxx)

woodenness of the Federal sentenc-
ingguidelines gives onepause. On the
other hand, rampant discrimination
between couples will yield explosive
discontenL

The Court has hinted at a long,
overdue revolution. We should ap-
plaud the tmmpet call and get to work
to see if we can meet the challenge
thrown down by Mr. Justice Dooley.

Footnotes
rThis appears to be a rich area forpublication
of unappealed trial coun cont€sted deci-
sions. and rich new area for contesting
results on appeal.

.Krauskopf, Maintenance: A Decude oJ'

Derelopment,5O Mo.L. Rev. 259 (1985),,
Krauskop( Rehabilitative Alimong: L'ses
and Abuses,21 Family L.2.573 (1988).

sClearly', in ton law loss of consortium with a

child is compensable. Hcy u. Medical Center
tlospital of \:ermonl. 145 Vr 533 ( 1985)
(child ma1'recover for loss of consonium of
parent). Sat'ard c. Cooleg. 186 Vt. 405
( 1967 ), Harper. James and G ray, The La u of
ftrrrs 58.8 ( 1986). If tort law recognizes a

loss as compensable, shouldn't a divorce
court take it into account:)

;ln Sheltnr r'. Smirh. 136 Vr 478 ( 1978) fte
Coun delined the ton ofoutrage. Thatbehas-
ior secms to me an appropriate basis for allo-
cating gains and losses in a marriage. Taking
someone's propeq' on thc basis of a raguc
phrase conained in 15 \54 $751( 12) "the
respective merits ofthe parties" does nor k
seems somehorv unconstitutional to me as

being standardless and to lly in the face ofthc
limited discretion calied for in Klein 1.

Funher. since maintenance and propem'di\-
ision are a ftrncdon of each other. ''fault"
necessarill'spills over into cach cat€gory.
Couns have no busincss. it scems to mc.
uf ing to determine rrho caused *re marriage
to fail, as rhe parallel organizadons of l'lco-
holics -Vonlmous and AI -{non attest It is
allocating gains and losses in an economic
sense drat ''encourages marriage as a norrna-
tilc" mde. not t4inq to fr-x blame for the
dcstruction ofthe relationship, rthich i think
is an cxtraordinarily difficuit thing to do. Sec
Scarf. /nrimate Partners Random Horrsc
( 1987).

sskepticism is rsarraned. I(rauskopf repons
an cxcrcise s'here ?7 Ohio.ludges were given
dre santc facts and reached s'idell'(shock-
ingll') different results. in lfteorir'.s rtl-Pntp'
ertp Dit'ision, supra at 975.

dsee Justicc Doolef in ;lirutlorth c' ;lin.s-
rlrrrth 

- 

\'L 

- 

87-3-o2 (\1.u. 16.
1990 ). a child support case. rvhere he stacs
usingjudicial discrcti()n to depan from sup-
pon guidclines should not be used to creatc
dispariq'. -\nd see Nonon, Tha Futur<' ti'
.'llirrton.tT: .1 l)roptnal litr (iuidelin<'s itt
.llinrr)nqr; Nerr' .Stnttc'gies fitr Pursuit uttd
Delense ( 1988). lpparcntly )Iariccopa
Countl'. -\rizona u'hich inspired sotnc ()f tlL-
rvork of *rc Familv Proccedings .Ldvison
Comnrittee has publishcd guidclincs; Scc
Ellnan. Iitrnz an<l Sr:rnton.lir nti\t Luv 277
( 1986).
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