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“best interests” test can ignore the reality
that a custody decision that has a substan-
tial negative impact on a parent may also
have a substantial adverse impact on the
child.  A custody decision which leaves
one parent deeply dissatisfied will produce
conflict and litigation, and may diminish
that parent’s ability to love the child.

Parental conflict, whether in a nuclear
family or a separated one, has long been
recognized as detrimental to a child.  Anna
Freud once told me that a child would be
better off if both divorcing parents were
dead, rather than live in the middle of a
high conflict between the parents.6 She
meant that the finality of death permits
grieving and rebuilding of the child’s per-
sonality after loss, whereas lengthy
parental conflict involving the child is a
persistent harmful condition with perni-
cious results.  This reasoning led to the
conclusion in Beyond the Best Interests of
the Child that “the non-custodial parent
should have no legally enforceable right to
visit the child, and the custodial parent
should have the right to decide whether it
is desirable for the child to have such vis-
its.”7 This view did not gain wide accept-
ance, probably  for the very reasons the
authors chose to propose it.  As they wrote,
the best interests standard

in context and as construed . . . has
come to mean something less than
what is in the child’s best interests.
The child’s interests are often bal-
anced against, and frequently made
subordinate to adult interests and
rights. . . . [m]any decisions . . . are
fashioned primarily to meet the needs
and wishes of competing adult
claimants . . .”8

In any event, it is the competing adult
claimants who will continue to have the
most decisive impact on the life of the
child, even after the court has rendered a
decision.  Even death does not end a par-
ent’s influence for good or ill. 

In recognition of this fact, Vermont law
declares as public policy that it is “in the
best interests of the minor child to have the
opportunity for maximum continuous
physical and emotional contact with both

parents, unless direct physical harm or sig-
nificant emotional harm to the child or a
parent is likely to result from such con-
tact.”9 This provision is found in the pre-
amble to the child support statutes, rather
than the “custody” statutes, suggesting
perhaps that it primarily constitutes a
recognition that fathers who are actively
involved with their child will pay support
which will benefit the entire former fami-
ly unit. 

It is trite and verging on cliché to
observe that children are devastated by
parental fights over them.10 Therefore,
when parents agree on a custody arrange-
ment, our law presumes their decision to
be in the best interests of the child.11 In
short, the public policy expressed in
Section 650 encourages “joint custody,”
and the validation of parental agreements
to implement it.  

Nevertheless, there is criticism of even
agreed-upon joint custody arrangements.
Such agreements may come about for
parental reasons that appear to be irrele-
vant to the welfare of the child.  For exam-
ple, the avoidance of a “custody battle,”
“fairness” to each parent, the resolution
(or avoidance) of money issues, imbalance
in parental tolerances for negotiations or
conflict, or a desire to “get it (the divorce)
over with,” may all have more to do with
the shape of these agreements than direct
concern for the child’s welfare.  In addi-
tion, joint custody has its own negative
aspects.  The shuttlecock kid is cause for
pathos.  Few adults would want to change
homes and pack up every week.  Children
have trouble trying to remember which
friends might be available where.  They
may find their schedule a bewildering puz-
zle.  They may resent the interruption of
peer relationships.  They may have diffi-
culty adjusting to different rules at differ-
ent houses, or forget something and either
miss it for a week or involve others in
negotiations to retrieve it.  The week
on/week off arrangement makes it difficult
for parent and child to have a coherent
relationship.  For example, disagreements,
anger-producing events, and the fallout
from discipline, might not be dealt with

Critics of joint custody1 argue it serves
the needs of the parents but not of the
child, and so should be disfavored.   The
concept of “best interests of the child” has
become so talismanic that it has occluded
the possibility that if the needs of the par-
ents are not reasonably met, the child’s
best opportunity for healthy growth is
diminished.  Many children do not make a
good choice of their parents.  Their parents
may simply be inadequate by any stan-
dard.  Whether the parents separate or stay
together, the prognosis for their offspring
is guarded.  Court ordered custody deci-
sions are unlikely to improve the child’s
opportunity for growth.  But where parents
have reasonable skills, court orders which
meet their needs may be the best thing for
their child.

The recent Vermont Supreme Court
decision in Cloutier v. Blowers raises the
question of whether the best interests of
the child can ever be severed from the best
interests of a loving parent.2 In this com-
plex decision, Justice Skoglund, writing
for the majority, reversed a sole custody
award to the mother in part because the
Family Court gave her custody to avoid
the “substantial anguish” she would feel
because of the loss of her child, which
would “further sour her strained relation-
ship with the father.”3 Justice Skoglund
cited several cases for the proposition that
“the focal point of any custody dispute is
to reach a . . . disposition that is in the
child’s, not the parents’ best interest.”4

Justice Dooley, in dissent, would have
upheld the award, primarily to put an end
to the pernicious effect of litigation on the
child by validating the trial judges’ “use of
common sense and common life experi-
ence” in making decisions, and also
because he read the Family Court’s deci-
sion to hold that “making the father the
primary custodian would have such an
effect on the mother that it would destroy
her ability to be an effective parent,
adversely affecting the child.”5

Surely, if one parent is deeply wounded
emotionally by a custody decision the
child will be affected.  This hard case
properly raises the question whether the
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responsibility is “subject to the right of the
other parent to have contact”18

Conceptually, then, it is possible for one
parent to have the exclusive right to make
all major decisions for the child, except
how much time the child will spend with
the other parent.19

What criteria should the court use to
provide for extensive visitation? The liter-
ature and law of custody decisions is both
voluminous and inconclusive.  Perhaps
Wallerstein sums it up best when she con-
cludes that there is “no model of custody,
no axiom of time sharing,” and no other
overriding principle that governs the out-
come for children.20 She writes:

What matters is the mental health of
the parents, the quality of the parent-
child relationships, the degree of open
anger versus cooperation between par-
ents, the age, temperament and flexi-
bility of the child.  What also matters
is the extent to which parents are able
and willing to have the same routines
for their child in each house.  A child
can’t go to bed at eight o’clock in one
home and ten o’clock in the other,
watch unlimited television in one and
have severe restrictions in another . . .
without serious consequences.21

Further, psychologists can identify so
many pertinent issues that it is doubtful
courts will ever be in the position to obtain
enough competent evidence to address
them fully.22 What would be of assistance,
however, is the proper interpretation of the
word “love” in applying the first custody
criterion: “the ability and disposition to
provide . . . love, affection, and guidance.23

“Love” in this sense is not an emotion, it is
an act, the essence of which is subordina-
tion of a parent’s needs to those of the
child.24 The meaning is simply and starkly
stated in the King Solomon story where
the mother gives up the child rather than
have it cut in half. 

Where a parent is able to govern his or
her life in a way that is subordinate to the
needs of the child, an extended visitation
arrangement may be appropriate. The dis-
senting opinions of Justices Dooley and
Morse in Cloutier and Spaulding provide
no real assistance. They abandon the very
notion of law by suggesting custody deci-
sions should be made by trial judges’ “use
of common sense and common life experi-
ence,”25 rather than close analysis of the
statutory criteria as asserted by the major-
ity.  Where the weighing of the custodial

factors shows that parental skills are some-
what equal and competent, consideration
should be given to balancing their inter-
ests.26 Litigants, at least when they have
legal counsel, rarely expect to get all they
want, so the Court should assume that
parental expectations are more flexible
than their stated positions.  With this in
mind the Court may be able to order a vis-
itation plan that does not lead to severe
parental resistance and consequent harm to
the child.

The fact that either substantial parental
conflict already exists or “joint custody”
will fan tensions into more virulent con-
flict provides the most compelling reason
to deny joint custody. How much conflict
can be tolerated?  The authors of Caught
in the Middle27 identify several levels of
conflict: mild, moderate, moderately
severe, and severe, relating these condi-
tions to custody decisions in view of the
age of the child.  “Mild” cases are those in
which parents follow traditional rules with
slight conflict.  In “moderate” cases, the
parents function well as parents when sep-
arate, but are prone to conflict and argu-
ment when they are face-to-face.  In
“moderately severe” and “severe” cases
abuse and fear of physical violence exists.
In “moderate” cases it would appear that
some form of joint custody would be
appropriate, although arrangements to
minimize contact between the parents, and
minimize transitions of child care would
be required.28

To be pragmatic, the possibility of
implementing joint custody in moderate
conflict cases is low considering the atti-
tude of sitting Family Court judges.  In
response to a questionnaire sent to Family
Court judges in preparation for this article,
all the judges ranked the ability of parents
to discuss and agree on the needs of their
children, free from conflicts arising out of
their own relationship, as essential to the
award of joint custody.  Virtually all
judges believed that if parents had only a
limited ability to communicate, and con-
fined their interaction to arranging chil-
dren’s schedules, joint custody should not
be awarded.  The judges were nearly unan-
imous in their view that where the parties
had limited communication, but one party
wanted to limit the other to 25% to 30%
custody, they would not order a parenting
plan approaching a 50/50 time share.
However, most judges did indicate a goal
of making orders as consistent as possible

adequately because it is time to move on. 
Still, however suspect the reasons for

agreement may be, and whatever the diffi-
culties in joint custody, these voluntary
arrangements should be regarded as good
policy, and not mere acquiescence in polit-
ically correct ideas, or romantic notions of
“family values.”12 Justice Dooley in
Cloutier v. Blowers, cites several articles
to the effect that “custody litigation has a
tremendous adverse impact on the children
who are the subject of that litigation.”13

Presumably, then, in an imperfect world
the fact that the parents have reached an
agreement, even for “wrong reasons,” and
with some negative consequences, can
substantially improve the lives of children
after divorce.  Some parental harmony
permits a child to experience the benefit of
having two loving, involved parents.
“Joint custody kids” who have resented
being a shuttlecock, do not resent having a
good relationship with two parents, and
often the extended families of their moth-
ers and fathers.

Joint custody has other benefits beyond
reduction of parental conflict.  Eric Mart
argues that such social research as exists
shows that joint custody is desirable.
Recent findings, he contends, indicate that
children can adjust well to multiple care-
takers, and that even young children toler-
ate moves.  Moreover, even primary care-
takers can be replaced.  Further, joint cus-
tody can be a viable arrangement even if
parents have difficulty with communica-
tion and moderate conflict.14 In general,
fathers like it and some mothers get used
to the idea.15 Mart concludes that the
arrangement is under utilized.16

It is storming an open door to say
parental agreements for joint custody
should be recognized.  However, the rea-
sons for agreed-upon joint custody also
apply in some contested cases where the
conflict is not severe and productive
parental involvement with children is pos-
sible. Should courts order joint custody
over the objections of a parent?  Vermont
law does not prohibit such orders. Section
665 provides that if the parents cannot
agree to share parental rights, the court
shall award parental rights solely to one
parent.17 This veto right, usually exercised
by the parent with the greatest momentum
for winning custody – typically the moth-
er – does not necessarily foreclose court-
ordered time-sharing of children similar to
joint custody.  An award of sole physical
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with the desire of both parents if that could
be done.  These answers suggest that
judges do try to accommodate reasonable
parental requests in order to remove areas
of contention between the parents. 

The result of this judicial mindset is of
course, that an angry parent – usually the
mother – can foreclose substantial visita-
tion by the other parent.  This power is not
unlimited.  If the anger is consuming and
rises to the level of actively alienating the
children from the other parent, the angry
parent could lose custody altogether.29

However, an alienating parent may be so
successful that it would cause emotional
harm to the child to switch custody – a
“Catch 22” for the alienated parent and the
court.  

Courts can also rely on Criterion 5 – the
ability and disposition of each parent to
foster a positive relationship with the other
parent – to award custodial rights to the
non-bellicose parent,30 or leave custody
with the belligerent parent and award sub-
stantial visitation to the alienated parent as
Judge Leavitt did in Renaud.31 Thus,
courts have tools to implement the policy
of Section §650 to provide children with
maximum contact with both parents,
something that is good for the parents, and
good for the children.

Joint custody, and the recognition that
what is good for the parents is good for the
children, are not widely accepted princi-
ples. Judge Cashman in Cloutier was cor-
rect: the effects of the custody decision on
the parent may be a substantial factor in
the child’s welfare, and should be consid-
ered in determining the best interests of
the child.

________________________
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the areas of Personal Injury, Family Law,
Criminal Law, Civil Rights, and
Professional Regulations. He also advises
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LLB from Yale Law School and is a former
Attorney General of Vermont.

1 I use the term to mean a legal relationship in which
a child spends approximately equal time (up to 60
percent/40percent) with each of his/her separated
parents.  The term refers to a status in which each
parent has approximately equal rights to be a parent
and approximately equal time, as distinguished from
the actual legal classifications in the Parental Rights
statutes. VT. STAT. ANN. tit. 15, § 664 (1989).  Hoover
v. Hoover, 11 VT. L. WK. 282 (Oct. 2000) holds that
if the parents have joint custody, a de novo custody
review is required if one parent moves away.


