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PROCEDURE


I was designated arbitrator on September 26, 2005 to hear CSEA’s timely filed demand for arbitration relating to the dismissal of Mary Fielder from her job as a CNA (Certified Nurse Aid) at the Horace Nye Home for the elderly on July 20, 2005.  A hearing was held in Elizabethtown on February 24, 2006.  Briefs were filed by the parties on March 27, 2006.  No issue was raised concerning arbitrability, or procedural irregularities.  The case was heard on the merits.

ISSUE


Was Mary Fielder dismissed for just cause?

EXHBITS

Joint

1.
Statement of charges dated July 20, 2005

2.
Agreement between Essex County and CSEA Local 816  1/104-12/3108

3.
Horace Nye Home Nourishment Policy 


4.   
State Operations Manual (Long Term Care Facilities)


5.
Essex County Policy Manual


6.
State of New York, Codes re Clinical Services

Employers Exhibits


1.
County Records regarding incident of July 18, 2005

2.    
State of New York Department of Health letter August 27.2005 (Report of abuse)


3.  
Fielder Worker’s Comp File


4.  
County Discipline Records re Fielder.

PERTINENT REGULATORY PROVISONS

§15.04 of Essex County Policy manual provides “Any County employee may be disciplined for proper cause.”

POSITION OF THE PARTIES

EMPLOYER:  


Ms. Fielder was dismissed by Nye Home Administrator Deborah Gifford for:


1.
Six violations of failure to follow resident care plans



2.  
Failure to follow facility policy and procedure



3.  
Misconduct.


Ms. Fielder had several cumulative violations of policy which when combined with misconduct amounting to abuse of a patient warranted dismissal.


GRIEVANT:

Ms. Fielder’s prior departure from Nye Home policies were not serious enough to warrant dismissal.  Ms. Gifford concurred in that assessment and based her decision to terminate Ms. Fielder on the fact that she abused a patient.  Ms. Fielder did not, in fact, abuse a patient, so there was no just cause to terminate her.
FACTS


1.   
Mary Fielder was employed as a CNA at the The Nye Home in Essex County from 2001 until her dismissal on July 20, 2005.  The Nye Home is a residential care facility for the elderly.  CNA’s are required to read, follow, and understand a Resident Care Plan for each resident. 


2.
Prior to the events of July 18, 2005 Ms. Fielder had received 5 counseling memos.   None of them, by themselves, were grounds for discipline other written or verbal warnings.

3.
On her Employee Performance Evaluation of February 23, 2005 she was rated as “Good” or “Outstanding” in all categories.  She was rated as “Outstanding” in Conduct, with the notation “Promotes a positive home life for the residents and pleasant work environment.”  She was rated as “Outstanding” in Attitude with the notation “Always promotes a pleasant environment.”  The overall evaluation was “Good” with the note.  “Always takes the extra time to provide the “extras” and care to maintain a positive resident experience and a good quality of life.  Residents respond positively to Mary’s approach.”  She herself testified credibly, that she enjoyed the work and liked working with the residents.


4.
The earliest disciplinary incident of September 10, 2003 was withdrawn from consideration in this case by the employer, leaving four prior concerns.


5.
On October 15, 2003 Ms. Fielder was given a warning for leaving a Resident alone on the commode, in violation of the care plan.  Ms. Fielder stated in writing in response to the warning that she had told an Aid to cover for her, but had no recollection of the incident.

6.
January 16, 2005 was the next incident.  Ms. Fielder brought a resident to the activity room.  She left.  The resident stood up and fell without injury.  She was given a warning for leaving the resident alone in violation of the care plan, and for transferring a patient without help.  Ms. Fielder stated at that time the resident was brought to the activity room, another aide was present, or she wouldn’t have left.  Ms. Fielder stated this defense on the warning form.   Apparently, there was no investigation to determine the truth of this statement.  Nevertheless, Ms. Fielder’s response was equivocal stating she “thought” another person was present, rather than stating there was in fact such a person, which could have been verified at the time.  I find this incident proved.

7.
June 29, 2005 was the next incident in which Ms. Fielder was given a counseling memo for failure to use a Hoyer Lift in transferring two residents.  A Hoyer lift is a mechanical means for lifting a patent using a seat so the patient is not lifted by the arms or waist.  Its purpose is to prevent injury to the resident or to the staff person doing lifting.  Mary Fielder has filed Worker’s Compensation claims.  There was no evidence as to how many such lifts are at the Nye Home.  Use of a lift does take some time.  First one has to be located.  Then another CNA or staff person must be found to assist.  Setting up and using the lift can take several minutes.  Use of a lift would require a minimum of 15 minutes.  Ms. Fielder did not deny failing to use the lift.  She stated another staff person was present and they were in a hurry to get people up because they were short staffed that day.  The other staff person suggested not using the lift.  Fielder agreed.  The residents were able to stand, and were light so there was no problem getting them up without the lift.  The incident was resolved by management giving strict instructions to follow the care plan, including using the lift, and not following other employee’s suggestions for taking short cuts.

8.
July 18, 2005 was the incident leading to dismissal.  On this occasion, at about 7:15 p.m., Ms. Fielder failed to use a Hoyer lift, lied about the failure to do so, and is alleged to have abused a patient.

9.
Regarding the Lift.  Ms. Fielder did fail to use the lift.  She stated the resident, EC, who was out of bed in a chair, was screaming she urgently needed to urinate.  Resolving that problem required the assistance of another CNA because transfer protocol, either to a commode or bed pan, requires two staff people.  Ms. Fielder asked another CNA, Heather Spear to help.  Spear was about to go on dinner break, but agreed to help.  Fielder determined the quickest means of allowing EC to urinate would be to get her in bed and use a bed pan.  Finding and rigging the Hoyer life would take about 15 minutes.  Although she did not so testify, it appears to me that the choice was either getting EC on the bed pan promptly or having her wet herself.    Transfer to the bed pan was accomplished by Fielder and Spear lifting EC into a standing position from her wheel chair, pivoting her, and lifting her into bed without incident.  

10.
Rushby Investigation.  The shift Supervisor, Michelle Rushby RN, also had to toilet a resident about this time.  She called for Fielder to help, who stated she was busy with EC.  When Rushby finished with her patient she went to EC’s room to find Fielder.  What she found was EC in bed, a Hoyer pad on the chair, and no Hoyer lift.  She asked Fielder how she had transferred EC, and was told she used the lift.  Being suspicious, Rushby sought out Spear and learned the lift hadn’t been used.  Rushby asked Fielder a second time, and again she lied about using the lift.  Rushby sent Fielder home for lying.  Spear was then asked to make a written statement, which she did.  The statement clearly documented that the Hoyer Lift wasn’t used and added that after EC was in bed: 

 “Mary (Fielder) was ruffing EC around and EC said stop abusing me.  Mary said I’m not abusing you I’m abusing myself.”
The report was filed with the Administrator.


11.
Gray Investigation.  The next day, July 19th, Alison Gray, a social worker, attempted to interview EC to determine if abuse had occurred.  She was asleep.  The interview took place on July 20th.  At that time EC denied any problems.  She stated “the girls” treated her well, that they were not rough.  She stated she preferred to be lifted under the arms because sometimes using the lift hurt her.
12.
Interdisciplinary Team Investigation.  On July 20 the interdisciplinary team met to review the case.  The team included Social Worker Gray, Supervisor Rushby, and Brook Beaton, the director of Nursing Services.  Fielder was given notice of the meeting.  She submitted a written statement admitting to the failure to use the lift.  She said nothing about alleged abuse, and indeed there is no record she was given any notice about it.  Spear did not appear before the Team.  No one asked her to explain the abuse or how it occurred.  Spear’s written statement to Rushby was considered by the team.  The team noted Fielder had been warned about departures from care plan, particularly failure to use the Hoyer lift, as recently as a month ago.  The claimed abuse of EC as quoted above was noted.  The evidence is not clear whether anyone examined EC for bruises, but the Team concluded there were no marks on EC from which a finding of abuse could be made.  Ms. Gray reported that EC’s “cognitive status” was not good and she couldn’t remember what she had said or done 5 minutes ago.  The team concluded that EC’s laudatory remarks about the “girls” and her preference to be lifted under the arms instead of by Hoyer lift were not worthy of belief, and accordingly EC was not a competent witness to any issue of abuse.
The team decided Fielder should be terminated.  It made that recommendation to Deborah Gifford, the facility administrator.

13.
Administrator Gifford Action.  Director Gifford received the team report.  She did not interview either Spear or Fielder to determine the specifics of any abuse.  She agreed to terminate Fielder based on the report.  Abuse is required to be reported to the New York State Department of Health.  Gifford did so.  In that report she stated that Fiedler has “made inappropriate comments to EC which EC considered abusive.”  There was no mention in the report to the State of “roughing” EC.  Director Gifford reported terminating Fielder. NYS DOH acknowledged receipt of the report but took no action in view of Fielder’s termination and lack of any injury to EC which solved any problem that existed.  Ms. Gifford’s testimony was explicit that she decided to terminate Fielder because of the abuse report.   She did not explain in testimony why the report to NY DOH omitted the claim of “roughing” and mentioned only EC’s statement of   perceived abuse rather than any actual abuse.

14.
Fielder’s Lying and Personnel File.  Mary Fielder explained her lying about the failure to use the lift by saying she was frightened and feared losing her job.  This of course, is an acknowledgement of guilt.  After she was sent home for a couple of days, she thought it over.   She also had assistance of the Union Representative.  When next given the opportunity to review the matter with her employer at the Team meeting, she admitted lying.  Given the evidence against her on the Hoyer lift issue she had no other choice.  There is no record of her being asked about alleged abuse.
  I was provided with a copy of Fielder’s personnel file.  Other than several worker’s compensation claims, which support the County’s policy of protecting staff from injury by use of a Hoyer lift, there is no information bearing on this dispute that hasn’t been addressed. 
DISCUSSION


The Nye Home Administrator, Deborah Gifford, testified unequivocally on cross examination that the allegation, and conclusion, that Ms. Fielder abused a resident on July 18th was decisive.  Without that conclusion Ms. Fielder would not have been dismissed.  On redirect examination she stated the other incidents were cumulative and were taken into account when she decided to terminate Fielder.  However, she did not contradict her testimony that the alleged abuse was the sine qua non for termination. 


Accordingly, I review the case through the same lens and conclude that the prior incidents, even cumulatively would not have led to Fielder’s termination, particularly in view of her outstanding performance evaluation.  The departure from the care plan involving failure to use a lift for EC was clearly grounds for some form of discipline, particularly given the prior warning, and the lying.  Nevertheless there were mitigating circumstances.   Fielder decided not use the lift only to help EC who was in distress when availability of other staff assistance was hard to get.on a busy night.  She didn’t act to make her job easier.  No harm was done which at least validated her judgment that the transfer could be made safely for both her and the patient, even though it was a violation of the care plan..   

The striking feature of this case is that Fielder was fired even though no one in authority interviewed Heather Spear (or her) in any detail to determine what Fielder was alleged to have done to abuse EC.  Nor was Fielder ever given the chance to respond to any detailed accusation by Spear.    Director Gifford was clear that she  did not take the opportunity to discuss the case personally with either Spear or Fielder.
  Resident abuse is, of course, completely intolerable, and, appropriately, a license threatening event for the institution and all who participated.  I suspect that Ms. Gifford felt Fielder’s dismissal was a safe harbor from potential problems with the State.  Equally probable is that she has a zero tolerance policy for any abuse.  However, she testified that she was never aware of the specifics of any abuse – that is, what actually happened.  Whatever her motives, her actions did not rest on a firm factual understanding.
Only at the hearing before me did anyone examine Spear in any detail about the allegation that cost Fielder her job.  Even there, the testimony was vague.  Mr. Manning elicited a statement  that once EC was in bed, Fielder was moving her around  and “yanked” her one way to put her on her back, whereupon EC said “Stop abusing me” and Fielder replied that she was “abusing herself.”  Whereupon Spear left the room.  There was no testimony explaining the “yanking.” Spear did not state how it was done in spite of several possibilies: by pulling on a limb or part of the body, or by pulling on a sheet EC rested on.  There was no testimony as to how severe the “yanking” was.  Apparently EC was not in pain, because Spear said nothing EC having an aggreived tone of voice.  Nor did she say anything about the force allegedly used by Fielder from which I could conclude there was, or was not, pain inflicted on EC.  All that occurred was a conversation.  There was no testimony when the abuse occurred – for example trying to get EC on the bed pan in a hurry or afterwards when the urgency had subsided.  There was no testimony from Spear about EC’s personality.  Social worker Gray stated her “cognitive status” was unreliable. There was no testimony refuting the possibility thatthis failing applied to the claimed abuse itself.  At this hearing was first time the term “yanking” was used.  Previously, Spear used the term “roughing.”  If there is a difference it was not explained.  Mr. Cardany did not examine at all about the incident.  
The County has the burden of persuasion on the issue.  Even without analyzing exactly what might constitute “abuse,” I am not persuaded that the County has proven that Ms. Fielder did anything to EC that merited dismissal. 
CONCLUSION

There was insufficient evidence of abuse of EC by Mary Fielder to find just cause for her dismissal.  There is evidence of misconduct in cumulative failures to follow resident care plans, particularly in regard to using the Hoyer lift.   Fielder’s dishonesty in reporting to her Supervisor about the failure to use the Hoyer lift is serious misconduct which alone requires some sanction.
For these reasons the Grievance of Mary Fielder is allowed and she shall be reinstated to her former position, without loss of seniority, but without back pay.







____________________________________







Kimberly B. Cheney, Esq.
� It is hard to see how this procedure comports with due process of law.  See Cleveland Board of Education v. Loudermill 470 U.S.532 (1985) (Public employee entitled to notice and some kind of hearing prior to termination to satisfy due process).  At the hearing I asked both parties to submit memoranda on this issue, and neither did so.  My decision however is based on insufficient evidence rather than constitutional issues, but it does seem likely that a thorough examination of both participants in the alleged abuse might have clarified the facts in this case.
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